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) AT&T’S REPLY TO QWEST’S 
) RESPONSE TO AT&T’S MOTION 
1 FOR JOINDER 

AT&T of the Mountain States, Inc. and TCG Phoenix (collectively, “AT&T”) 

hereby reply to Qwest Corporation’s Response to AT&T’s Motion for Joinder. 

Qwest Corporation ((‘Qwest”) opposes AT&T’s Motion to join Qwest 

Communications Corporation (“QCC”) and Qwest LD Corporation (“QLDC”) as parties 

to the above referenced proceeding. Qwest’s response essentially makes two points: 1) 

neither QLDC and QCC meet the test for joinder, Response at 1-2, and 2) “AT&T seeks 

the joinder of QCC and QLDC simply so that it may more easily conduct discovery on 

these entities.” Id., at 3. Once again, Qwest attempts to limit the scope of the case and 



. 
compartmentalize the issues to serve its own interests.’ The Commission must address 

for the first time in a major proceeding a fundamental question - how it is going to 

regulate Qwest and its operations where it claims the services are provided by regulated 

affiliates not parties to the proceeding, or where Qwest claims information is not in its 

possession but in the possession of its affiliates. 

The Commission’s rules shall govern in all cases before the Commission. R14-3- 

101(A). In all cases where the Commission’s rules or orders do not address a procedural 

issue, the Rules of Civil Procedure for the Superior Court of Arizona as established by 

the Arizona Supreme Cowt apply. Id. 

Rule 19(a) states: 

A person who is subject to service of process and whose joinder 
will not deprive the court of jurisdiction over the subject matter of 
the actions shall be joined as a party in the action if 1) in the 
person’s absence complete relief cannot be accorded among those 
already parties, . . . If the person has not been so joined, the court 
shall order that the person be made a party. 

Qwest cites three cases in support of its argument that QCC and QLDC are not 

necessary and indispensable parties. Arguably, these cases are relevant to the Rule 19(b) 

“indispensable party” analysis; however, these cases are not relevant under Rule 19(a), 

the rule AT&T is relying on. Rule 19(b) comes into play when a party is necessary, but 

joinder is ”not feasible,” for example if joinder would destroy diversity jurisdiction. If 

joinder is feasible, as in this case, Rule 19(a) applies. The State Bar Committee Notes for 

the 1996 Amendment to Rule 19 explain this distinction: 

’ For example, in response to AT&T’s data requests, Qwest claimed that the access case was about the rate 
for access, not the cost of long distance service. After the access case and price cap case were combined, it 
appears that Qwest has abandoned this argument. Now Qwest claims the two proceeding are only about 
Qwest, not QCC or QLDC. 
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The present rule, with its judicial gloss in terms of indispensable, 
necessary and proper parties, has proved confusing and difficult to 
apply. The revision seeks to substitute practical procedure to deal 
with problems where otherwise desirable joinder is difficult. [Rule 
19(a).] At the same time, it retains the basic principle that parties 
must be joined where this is required by “equity and good 
conscience.’’ [Rule 19(b).] 

In other words, Rule 19(a) was designed to make joinder more readily available. 

However, it retained the concept of necessary and indispensable parties in Rule 19(b) 

where joinder was not feasible. The cases Qwest cites refer to indispensable parties in 

the context of Rule 19(b).2 

Simply stated, Rule 19(a) was amended to make it easier to join parties to aid in 

the settlement of disputes. Rule 19(b) recognizes that there may be cases where a person 

cannot be made a party. The court then must determine if the person is indispensable to 

making a final determination of the matter before the court. If the person is indispensable 

the court must decide whether the case must be dismissed. There is no question QCC and 

QLDC are subject to the jurisdiction of the Commission. Therefore, Rule 19(b) never 

comes into play. 

AT&T demonstrated in its Motion why adding QCC and QLDC would permit the 

Commission to grant complete relief requested by AT&T and the other interexchange 

carriers. However, in AT&T’s response to Qwest’s Motion to Revise Productivity 

Rule 19(b): “the court shall determine whether in equity and good conscience the action should proceed 2 

among the parties before it, or it should be dismissed, the absent person being indispensable.” Town of 
Gila Bend v. Walled Lake Door Company, 107 Ariz. 545,490 P. 2d 551,555 (1971), reh. denied: “or 
leaving the controversy in such condition that a final determination may be wholly inconsistent with equity 
and good conscience.” Douglas Investment Co. v Van Ness, 105 Ariz. 541,468 p. 2d 568 (1970), reh. 
denied: “or leaving the controversy in such a condition that its final termination may be wholly inconsistent 
with equity and good conscience.’’ 
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Factor, AT&T raises additional issues, for example, cross-subsidization and the transfer 

of what historically have been Qwest revenues to QCC and QLDC3 

AT&T does not see how the relief it will seek can be granted without making 

QCC and QLDC parties, nor does AT&T see how the Commission can adequately 

address and resolve the issues that will be raised by AT&T and the other parties without 

making QCC and QLDC parties. The issue is not whether Qwest, QCC and QLDC want 

the affiliates to be parties; the issue is whether Qwest’s regulated, affiliated long distance 

carriers should be made parties to a generic access investigation and a review of the costs 

and revenues Qwest charges for long distance services it provides itself and markets and 

sells on behalf of its section 272 affiliates. 

On March 1 1,2004, the Federal Communications Commission (“FCC”) 

eliminated certain of the FCC’s “operate independently” 

272 affiliates may now “use a single set of employees to perform operating, installation 

and maintenance (“OI&M”) service for both their local and long distance networks5 

Therefore, Qwest’s arguments that Qwest and QCC and QLDC must operate 

independently are less compelling. In addition, the Commission should review any cost 

allocations of OI&M functions. As much as Qwest would like to maintain the legal 

notion that Qwest and its section 272 affiliates are separate corporations, for all intents 

and purposes, they are joined at the hip. 

Qwest and its section 

For example, there is a question whether Qwest’s intraLATA long distance revenues have declined 
because QCC and QLDC are now selling the service instead of Qwest. Why should Qwest get a revenue 
increase to make up for revenues being collected by an affiliate that historically have been received by 
Qwest. 

2004). 

3 

FCC News Release, FCC Eliminates Rules in Order to Expand Long Distance Competition (March 1 I ,  

Qwest and its affiliates are still prohibited from jointly owning switching and transmission facilities. 

4 
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Qwest claims that AT&T seeks joinder of QCC and QLDC so it can more easily 

conduct discovery. AT&T will not deny that making QCC and QLDC will enable the 

parties to serve discovery requests on QCC and QLDC instead of having to serve 

subpoenas. However, it should not be forgotten that Staff will need to obtain discovery 

also. If QCC and QLDC are not parties and Staff is forced to use its general investigative 

powers to obtain general information, there is some question whether Staff may use such 

information in an adversarial proceeding or may share the information with other parties, 

which is normal in Commission proceedings. The issue, therefore, is much broader than 

whether AT&T will benefit. The overall process may also benefit. 

It is AT&T’s intention to make QCC and QLDC parties so the Commission can 

structure complete relief in the now consolidated access and price cap proceeding. If by 

making QCC and QLDC parties discovery becomes less burdensome, that is simply an 

added benefit that should not be discouraged or ignored. 

Finally, the Commission has the authority to control its dockets and proceedings. 

In the past the Commission has ordered that certain parties or carriers be made parties to 

certain proceedings without any explanation simply to further the goals of the 

Cornmission. QCC and QLDC are regulated public service corporations. Making QCC 

and QLDC parties will benefit the Staff, the parties and the Commission. This is one 

case the Commission need not get bogged down in legal niceties. 

For the reasons set forth herein and in its Motion, AT&T respectfully requests the 

Commission join QCC and QLDC as parties in the above referenced proceedings. 
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Submitted this 1 gth day of March, 2004. 

AT&T COMMUNICATIONS OF THE 
MOUNTAIN STATES, INC. AND TCG 
PHOENIX 

Mary B. Tribby 
Richard S. Wolters 
1875 Lawrence St., Suite 1503 
Denver, Colorado 80202 

(303) 298-6301 (fax) 
rwolters@att.com 

(303) 298-6741 

Joan S. Burke 
Osborn Maledon, P.A. 
2929 North Central Avenue, Suite 2100 
Phoenix, Anzona 85012-2794 
(602) 640-9356 
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CERTIFICATE OF SERVICE 
(Docket No. T-0 105 1B-03-0454, T-00000D-00-0672) 

I certify that the original and 15 copies of AT&T’s Reply to Qwest’s Response to 
AT&T’s Motion for Joinder were sent by overnight delivery on March 18,2004 to: 

Arizona Corporation Commission 
Docket Control - Utilities Division 
1200 West Washington Street 
Phoenix, AZ 85007 

and a true and correct copy was sent by overnight delivery on March 18,2004 to: 

Maureen A. Scott Ernest Johnson 
Legal Division 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, AZ 85007 

Director - Utilities Division 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, AZ 85007 

Christopher Kempley, Chief Counsel Judge Jane Rodda 
Arizona Corporation Commission Arizona Corporation Commission 
Legal Division 400 W. Congress 
1200 West Washington Tucson, Arizona 85701 
Phoenix, AZ 85007 

Timothy Berg Joan S. Burke 
Theresa Dwyer Osborn, Maledon, P.A. 
Fennemore Craig 
3003 North Central Avenue, Suite 2600 
Phoenix, AZ 85012 

2929 North Central Ave., Suite 2 100 
Phoenix, AZ 85012 

Scott Wakefield Thomas F. Dixon 
Chief Counsel WorldCom, Inc. 
RUCO 
11 10 W. Washington, Suite 220 
Phoenix, Arizona 85007 

707 17‘h Street, 39th Floor 
Denver, CO 80202 

and a true and correct copy was sent by U. S. Mail, postage prepaid, on March 18,2004 
to: 

Centurytel of the Southwest, Inc. 
Centurytel P.O. Box 970 
P.O. Box 4065 
Monroe, LA 7121 1-4065 

Copper Valley Telephone, Inc. 

Willcox, AZ 85644-0000 



Todd Lundy 
Qwest Corporation 
1801 California Street 
Denver, CO 80202 

Accipiter Communications Inc. 
2238 West Lone Cactus Drive, Suite 100 
Phoenix, AZ 85027 

Arizona Telephone Company 
P.O. Box 5158 
Madison, WI 53705-0158 

Comm South Companies, Inc. 
2909 North Buckner Blvd., Suite 800 
Dallas, TX 75228-0000 

K. Megan Doberneck 
Covad Communications Company 
7901 Lowry Boulevard 
Denver, CO 80230 

Mark A. DiNunzio 
Brad Carroll 
Cox Communications 
20401 North 29th Avenue 
Phoenix, AZ 85027-0000 

Peter Q. Nyce Jr. 
Regulatory Law Office 
U.S. Army Litigation Center 
901 N. Stuart St., Suite 713 
Arlington, VA 22203- 1644 

Pac-West Telecomm, Inc. 
1776 West March Lane, #250 
Stockton, CA 95207 

Bethany M. Erwin 
Senior Counsel - Product & Policy 
McLeodUS A 
P.O. Box 3177 
Cedar Rapids, IA 52406 

Midvale Telephone Exchange 
P.O. Box 7 
Midvale, ID 83645-0000 

Rio Virgin Telephone Company 
Rio Virgin Telephone & Cablevision 
P.O. Box 189 
Estacada, OR 97023-0000 

South Central Utah Telephone Association, Inc. 
P.O. Box 226 
Escalante, UT 84726-0000 

Southwestern Telephone Co., Inc. 
P.O. Box 5158 
Madison, WI 53705-0158 

Table Top Telephone Company, Inc. 
600 North Second Avenue 
AJO, AZ 85321-0000 

Valley Telephone Cooperative Inc. 
752 East Malley Street, P.O. Box 970 
Willcox, AZ 85644 

Michael W. Patten 
Roshka Heyman & Dewulf PLC 
One Arizona Center 
400 East Van Buren Street, Suite 800 
Phoenix, Arizona 85004 

Eschelon Telecom of Arizona, Inc. 
730 Second Avenue South, Suite 1200 
Minneapolis, MN 55402-0000 

Intermedia Communications Inc. 
3608 Queen Palm Dr. 
Tampa, FL 33619-1311 
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Level 3 Communications, LLC 
1025 Eldorado Blvd. 
Broomfield, CO 80021 

Max-Tel Communications, Inc. 
105 North Wickham 
P.O. Box 280 
Alvord, TX 76225-0000 

The Phone CompanylNetwork Services of 

6805 Route 202 
New Hope, PA 18938-0000 

New Hope 

Thomas Campbell 
Michael Hallam 
LEWIS & ROCA 
40 North Central Avenue 
Phoenix, Arizona 85004 

e 
Brian Thomas 
V.P. Regulatory-West 
Time Warner Telecom, Inc. 
223 Taylor Avenue North 
Seattle, WA 98109 

Mountain Telecommunications, Inc. 
1430 West Broadway, Suite 8200 
Tempe, AZ 85282 

North County Communications Corporation 
3802 Rosecrans, Suite 485 
San Diego, CA 92 1 10-0000 

Michael Grant 
Todd Wiley 
Gallagher & Kennedy, PA 
2575 East Camelback Road 
Phoenix, Arizona 85016 

Curt Huttsell, Director, 
State Government Affairs 
Citizens Telecommunications Company of 

4 Triad Center, Suite 200 
Salt Lake City, UT 84180 

Arizona L.L.C. 

Teresa Tan, Senior Attorney 
MCI WorldCom Communications 
[Metropolitan Fiber Systems] 
Department 9976 
201 Spear Street, Floor 9 
San Francisco, CA 941 05 

Verizon Select Services, Inc. 
HQK02D84 
6665 North MacArthur Blvd. 
Irving, TX 75039-0000 

Jon Poston 
ACTS 
6733 East Dale Lane 
Cave Creek, AZ 85331 

360networks (USA) Inc. 
2401 4th Ave., 1 lth Floor 
Seattle, WA 98121 

Richard Lee 
Snavely, King, Majoros, O'Connor & Lee, Inc. 
1220 L Street N.W., Suite 410 
Washington, DC 20005 
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Onepoint Communications 
Two Conway Park, 150 Field Drive 
Suite 300 
Lake Forest, IL 60045-0000 

RCN Telecom Services, Inc. 
105 Camegie Center 
Princeton, NJ 08540-0000 

Western CLEC Corporation 
3650 131" Avenue SE, Suite 400 
Bellevue, WA 98006-0000 

Eric S. Heath 
Sprint Communications Company, L.P. 
100 Spear Street, Suite 930 
San Francisco, CA 94105 

Steven J. Duffy 
Ridge & Isaacson P.C. 
3 101 North Central Avenue, Suite 1090 
Phoenix, AZ 85012-2638 

Main Street Telephone Company 
P.O. Box 607 
Conshohocken, PA 19428-0607 

VYVX, LLC 
Williams Local Network, Inc. 
One Technology Center, Mail Drop TC-7B 
Tulsa, OK 74103 

Nextlink Long Distance Services, Inc. 
3930 East Watkins, Suite 200 
Phoenix, AZ 85034 

Alliance Group Services, Inc. 
1221 Post Road East 
Westport, CT 06880-0000 

Archtel, Inc. 
1800 West Park Drive, Suite 250 
Westborough, MA 0 1 58 1-0000 

Enhanced Communications Network, Inc. 
900 Comerica Bldg. 
Kalamazoo, MI 49007-47 19 

Ernest Communications, Inc. 
6475 Jimmy Carter Blvd., Suite 300 
Norcross, GA 3007 1-0000 

Teligent Services, Inc. 
460 Herndon Parkway, Suite 100 
Herndon, VA 20170 

Opex Communications, Inc. 
500 East Higgins Road, Suite 200 
Elk Grove Village, IL 60007-0000 

Touch America 
130 North Main Street 
Butte, MT 59701 


